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Italian Government’s 
Golden Powers and the 
Tech Issue 
 

1. Background 

The new Italian golden power legislation (namely, 
the Law Decree 21/2012) is 7 years old and grants 
the Italian Government with veto rights over 
investments and agreements in the defence & 
national security sector and in networks, plants, 
assets and relationships deemed strategic for the 
national interest in the fields of energy, 
transportation and communications. 

Since 2017 this law has been repeatedly amended 
to broaden its scope by extending it to “highly 
intensive technology” services, assets and 
infrastructures and 5G technologies.  

All these changes come along the ongoing debate 
on foreign investments taking place at USA, EU 
and national level to address the concerns raised in 
respect of takeover of European companies with 
key technologies and strategic assets by certain 
investors, in particular state-owned enterprises 
investing as part of that country’s strategic 
industrial policy. 

Foreign investors may increasingly need to assess 
whether their investments in the EU Countries 
raise security or public order concerns and, in such 
a case, consider their notification strategies in the 
relevant countries. 

2. Relevant Sectors and EU Context 
The Italian Government’s golden powers apply to 
the following sectors:  

a) defense & national security; 
b) networks, plants, assets and relationships 

deemed strategic for the national interest in 
the fields of energy, transportation and 
communications; 
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c) those (sectors) provided for in article 4, 
paragraph 1 of the EU Regulation 
452/20191, in case of extra EU investors; 

d) agreements with extra EU counterparties 
concerning the acquisition (in any manner) of 
services and supplies for the project, 
execution, management and maintenance of 
5G broadband electronic telecommunication 
networks based on 5G technology. 

The scope of the provision of law, and particularly 
Paragraphs c) and d), is the result of a progressive 
enlargement intended to cope with the new issues 
raised by technological innovation and related 
concerns about cybersecurity and national security. 

The Italian Parliament has lastly amended the 
golden power legislation on 18 November 2019 by 
the Law 133/20192. The changes are aimed at 
harmonizing the national legislation with the 
European Regulation and strengthening the 
Government’s powers; in particular it has been 
added and clarified that: 

i) in case of extra EU investors, the Government 
may rely its evaluation for the exercise of the 
golden powers also on the fact that (i) such 
investor is directly or indirectly controlled by 
the government of a foreign Country, not part 
of the European Union, also via significant 
financing and not only via direct or indirect 
shareholding; (ii) the investor has already 

 
1Sectors provided for by art. 4, par. 1 of the EU 
Regulation 452/2019: 
a.  critical infrastructure, whether physical or virtual, 

including energy, transport, water, health, 
communications, media, data processing or storage, 
aerospace, defense, electoral or financial 
infrastructure, and sensitive facilities, as well as land 
and real estate crucial for the use of such 
infrastructure; 

b. critical technologies and dual use items as defined in 
point 1 of Article 2 of Council Regulation (EC) 
428/2009, including artificial intelligence, robotics, 
semiconductors, cybersecurity, aerospace, defense, 
energy storage, quantum and nuclear technologies as 
well as nanotechnologies and biotechnologies; 

c. supply of critical inputs, including energy or raw 
materials, as well as food security; 

d. access to sensitive information, including personal 
data, or the ability to control such information; or 

e. the freedom and pluralism of the media. 
2 The changes have been discussed and approved within 
the conversion of the decree on cybersecurity legislation, 
which is intended to further implement the 
transposition of the NIS Directive 2016/1148 and to 
establish a comprehensive national legal framework on 
the matter. 

been involved in activities affecting the 
national security or public order of a EU 
Country; and/or (iii) there is the serious risk 
that the investor carries out illegal or criminal 
activities; 

ii) extra EU investors are (x) any legal or natural 
person not having the registered office, the 
main business or the residence in any EU or 
SEE Country, (y) any legal or natural person 
having the registered office, the main business 
or the residence in any EU or SEE Country 
but that is directly or indirectly controlled by 
any of the entity provided for in paragraph 
(x); (z) any legal or natural person having the 
registered office, the main business or the 
residence in any EU or SEE Country when 
there is evidence to suggest circumvention of 
the golden power legislation;  

iii) the President of the Government (in place of 
the President of the Republic) is in charge of 
enacting the implementing decrees required 
to identify/update the list of assets and 
networks subject to the golden powers; 

iv) the agreements for the acquisition of 5G 
services and supplies entered into before 26 
March 2019 and not yet executed shall be 
disclosed by the notifying party and are 
subject to a transitional legal regime; 

v) the term within the notification procedure by 
which the Government may exercise the 
golden powers is extended from 15 to 30/45 
days. 

The identification of the relevant assets and 
networks in the fields of defense & national 
security, energy, transportation and 
communications is almost set since 2014.  

What has to be detailed in the implementing 
regulations is the provision under Paragraph c) 
mainly related to tech assets and networks; these 
implementing regulations have not been issued yet.  

With respect to the EU, Italy (as any other 
Member State) keeps the last word whether a 
specific investment should be allowed or not in its 
territory.  

However, after the approval by the Council of 
Europe on 5 march 2019 of the EU Regulation 
2019/452, an investor should also consider if the 
prospected investment may concern projects or 
programs of EU interest, such as projects involving 
EU funds.  
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Indeed, although the European Commission itself 
does not have the power to block foreign 
investments, in case of any of this projects is 
concerned3, the Commission would be able to 
carry out its own assessment and address an 
opinion to the Member States, which they would 
take into account and provide an explanation if 
the opinion is not followed.  

As general approach, the EU Regulation 2019/452 
established a new framework to screen foreign 
direct investments coming into the European 
Union intended to safeguard Europe's security, 
public order and strategic interests, and based on: 

• a cooperation mechanism where Member 
States and the Commission will be able to 
exchange information and raise concerns 
related to specific investments; 

• international cooperation on investment 
screening, including sharing experience, best 
practices and information on issues of 
common concerns.  

3. Golden Powers  

Under the golden power legislation, the Italian 
Government enjoys the power to block or impose 
restrictions in relation to transactions involving the 
acquisitions and/or transfer of shares or assets in 
the relevant sectors.  

The main measures and special conditions that 
have so far been imposed by the Italian 
Government include: 

• veto (i.e. the power to block the transaction); 

• control measures, particularly relating to the 
corporate governance of the target companies 
and the appointment of key managers; 

• monitoring measures, also via the 
establishment of an independent committee to 
monitor the target company’s compliance with 
the measures imposed; 

• other management, organizational and 
technical measures aimed at (i) maintaining 
the confidentiality of information and (ii) 
preserving the technological know-how and the 
R&D activities of the target. 

 
3 The EU Regulation provides an indicative list of such 
projects and programs including the areas of research 
(Horizon 2020), space (Galileo), transport (Trans-
European Networks for Transport, TEN-T), energy 
(TEN-E) and telecommunications. 

The Italian Government can exercise the golden 
powers only in case of serious threatened situations 
prejudicial to the national security and public 
order interests on defence, security, networks and 
plants and supply continuity.  

As illustrated in Paragraph 2.i) above, in case of 
extra EU investors, the Government may rely its 
evaluation also on additional grounds such as the 
control by the government of a Country not part 
of the European Union, also via significant 
financing, and the serious risk that the investor 
carries out illegal or criminal activities. 

4. Statistics  
According to the official report dated 1 April 
2019, prepared by the Italian Government for the 
Parliament, since July 2016 the notifications of the 
transactions subject to the Italian Government’s 
golden powers have increased: 

• the golden power screening procedure has 
been applied to 86 transactions, out of which 
only 10 have been considered critical and the 
Italian Government imposed some 
prescriptions/conditions; 

• only in 1 case the Italian Government 
exercised the veto right (the tempted 
acquisition by Altran of Next AST active in the 
IT subsystems, services and products in the 
defense, space, transportation and 
telecommunication area); 

• the transactions under scrutiny vary from 
share to asset transfers, from 
shareholders/board meetings to mergers, from 
license agreements of know-how and/or IP/IT 
rights to the granting of securities (pledges, 
mortgages) over the relevant shares and assets; 

• in the term 2016-2018 in only 3 cases extra 
EU investors were concerned in relation to 
the following cases:  

- transfer of plants for the production of 
military equipment from the Italian site of 
GE Avio to the American site → waiver 
with conditions;  

- transfer of the military radio business 
StarMille from Thales Italia to the 
Malesian company Sapura Thales 
Electronics → waiver with conditions;  

- transfer of the EVO aircraft business from 
Piaggio Aero to Pac Investment (a 
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company based in Luxembourg but with 
Chinese investors) → waiver with 
conditions; 

• 2019 recorded the first golden powers 
enforcement over 5G technologies 
transactions, in relation to: 

- a project led by Swisscom’s Fastweb and 
South Korea’s Samsung Electronics to 
deploy a 5G Fixed Wireless Access 
network in the northern cities of Biella 
and Bolzano → waiver with conditions; 

- the purchases of goods and services for 5G 
networks made by Vodafone's Italian unit 
→ waiver with conditions; 

- the agreements between Wind Tre and 
Huawei → waiver with conditions; 

- Fastweb's purchases of radio components 
from ZTE, Linkem’s supply agreements, 
and Telecom Italia’s contracts for systems 
that could adopt 5G technologies. 

The following charts show the increase of the 
relevant notifications, and the outcome of the 
screening procedures. 

 

Number of transactions notified between 2014-
2018 

Year No. % 
2014 8 6,9% 
2015 18 15,52% 
2016 14 12,07% 
2017 30 25,86% 
2018 46 39,65% 
Total 116 100% 

 

Comparison between the transactions notified in 
the first two terms of application of the law 

Sector 3.10.2014 - 
30.6.2016 

1.7.2016 - 
31.12.2018 

Increase 
% 

Defense & 
national security 15 50 +357% 

Energy 
Transportation& 
Communications 

 
16 

 
36 

7  
+225% 4 

25 

 

 

Outcome of the screening procedure concerning 
the transactions notified between 2016-2018 

Outcome  D/NS E/T/C Tot. % 
Block /veto 1 0 1 1,16% 
Special conditions 9 1 10 11,63% 
Waiver 16 23 39 45,35% 
Simplified 
procedure 

11 7 18 20,93% 

Exemption 7 2 9 10,47% 
Irregular notices 3 1 4 4,65% 
Other 3 2 5 5,81% 
Total 50 36 86 100% 

 

5. Conclusions 
The EU is the main destination for foreign direct 
investment in the world: foreign direct investment 
stocks held by third country investors in the EU 
amounted to Euro 6,295 billion at the end of 
2017.  

The EU has one of the world's most open 
investment regimes, as acknowledged by the 
OECD in its investment restrictiveness index. 

Foreign investments are relevant and strategic for 
the economic growth of European Countries as 
well as national security protection and public 
order interest. 

Notwithstanding the progressive enlargement of 
the scope of the golden power legislation, to cope 
with the new issues raised by technological 
innovation and related concerns about 
cybersecurity and national security, we are 
confident in a reasonable and mature 
implementation and enforcement of this law as it 
has been carried out so far. 

 

 

 

 

For further information you may contact 
Chiara Chiosi 
Phone + 39 02 778061 
chiara.chiosi@cbalex.com 
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Contacts 
 

 

 

20122 MILAN 

C.so Europa, 15 
Phone +39 02 778061 
Fax +39 02 76021816 
 

00198 ROME 

Via Guido D’Arezzo, 18 
Phone +39 06 89262900 
Fax +39 06 89262921 
 

35137 PADUA 

Galleria dei Borromeo, 3 
Phone +39 049 0979500 
Fax +39 049 0979521 
 

30135 VENICE 

Santa Croce, 251 - Palazzo Condulmer 
Phone +39 041 2440266 
Fax +39 041 2448469 
 

80539 MUNICH 

Ludwigstraße 10 
Phone +49 (0) 89 99016090 
Fax +49 (0) 89 990160999 

 
 
 
 
 
 
 
 
 
Disclaimer 
The information contained in this document is of a general nature only, and shall not be 
regarded as an exhaustive review or opinion; nor will any tax or legal advice provided or 
the views expressed herein, relieve you from seeking a professional advice in relation to any 
of the issues described hereunder. As a consequence, this document does not constitute (nor 
may it otherwise be construed as) a legal or tax advice, nor shall it be howsoever deemed 
to replace a specific legal or tax advice. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


